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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 3475 of 2014
U/s 341/352/506/34 of I.P.C.

State

-Vs-

              Saidul Haque, @ Sultu Ali &
            Rejabul Ali @ Rejamul.

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. Y. A. Bepari, Advocate…......................for the accused-persons. 

Date of Evidence : - 07-11-15, 06-06-18, 05-03-19 & 24-04-19;
Date of S.D : - 07-06-19;
Date of Argument : - 20-06-19;
Date of Judgment    : - 09-07-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 17-08-14

one  Anowar  Hussain lodged  a  First  Information  Report  before  the

Officer-in-Charge of Golakganj Police-Station, stating that on 29-07-2014 at

about 6.30 a.m. he had sent his brother Aminur Islam to buy blade from a

shop then Sultu Ali, Rejamul Ali and Monsur Ali restrained Aminur Islam and

assaulted him. He and his another younger brother came to the place and

accused-persons  fled  away.  After  sometime,  accused-persons  returned

there along with Hasen Ali, Kashem Ali, Makat Ali, Rafiqul Hoque and many

others armed with sticks and wanted to attack them. But, accused persons

could  not  attack  them  due  to  presence  of  villagers.  Accused  persons

threatened to kill them and left the place.  

2. On  receipt  of  Ejahar,  the  Officer-in-Charge  of  Golakganj P.S.

registered  a  case  being  the  Golakganj P.S  case  no.618 of  2014,  u/s

143/341/325/506 of I.P.C and launched investigation of the case. During the

period of investigation of the case, Investigating Officer visited the place of

occurrence, prepared sketch-map of the place of occurrence and examined

witnesses.  Sent  victim  to  hospital  and  collected  injury  report.  On
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completion  of  investigation  of  the  case,  S.I  Dhanjit  Haloi submitted

charge-sheet of the case against the above named accused persons u/s

341/352/506/34 of I.P.C.

3. In pursuant to the court process, accused persons appeared before

the  Court  and  they  were  allowed  to  go  on  bail.  Copies  of  relevant

documents were furnished to accused persons.  After  having heard both

sides and considering the material on record, my predecessor, read over

and explained  the particulars  of  offence  u/s  341/352/506/34 of  I.P.C.  to

accused-persons. They pleaded not guilty and claimed to be tried. 

4. During trial,  prosecution side examined five numbers of witnesses

and court examined victim of this case as CW-1. In view of the evidence on

record, accused were examined and recorded their statements u/s 313 of

Cr PC. The pleas of accused were of total denial and declined to adduce

evidence in their  defence. I  heard arguments put forwarded by learned

counsel for both sides.

POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

5. (i) Whether the accused persons on 29-07-2014 at about 6.30 p.m. in

the  evening  time,  in  furtherance  of  their  common intention,  wrongfully

restrained  Aminur  Islam with  intend to  commit  an  offence  and thereby

committed an offence punishable u/s 341/34 of IPC?

(ii) Whether on the same date, time and place, the accused persons in

furtherance of their common intention, used criminal force upon Aminur

Islam and thereby committed an offence punishable u/s 352/34 of IPC? 

(iii) Whether on the same date, time and place, the accused persons in

furtherance  of  their  common intention,  threatened complainant  and  his

brothers  to  kill  with  intent  to  cause  alarm  and  thereby  committed  an

offence punishable u/s 506/34 of IPC? 

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Saha Alom Sk (p.w.1) knows informant and accused.  He does not

know anything about the incident. His cross-examination was declined by

the defence counsel.

7. Ayzer Ali (p.w.2) knows informant and accused-persons. The incident

took place in the year 2014 and at about 6/7 a.m. in the morning time. On

that day, it was ‘Idd’ and he went to his brother’s house Jalil. He heard
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‘hulla’ near road. He went there and saw Aminur and Saltu were lying on

the ground catching each other.  He sent both of  them from there after

stopping their fight. Thereafter, Mohendra came there and gave a fist blow

on left hand of Aminur. He does not know what did happen later. In his

cross-examination, he stated that Anowar is his nephew and his house is

near the spot. He does not know what did happen between them before he

showing them lying on the ground catching each other. He does not know

ground of dispute. He did not ask Mohendra as to why he had given fist

blow to Aminur. Mahendra assaulted Aminur after 2/3 minutes of stopping

quarrel. He did not ask anything to Aminur and Aminur also did not say to

him. He denied that he had not stated before police about fist blow given

to Aminur by Mahendra. He denied the other suggestions made by defence

counsel on behalf of accused persons.

8. Khatozan  Bibi  (p.w.3)  knows informant  and accused persons.  The

incident took place about one year ago and it was ‘Idd’ on that day. On that

day, in the morning, at about 7 a.m. she went to the place of occurrence

hearing hue and cry and noticed quarrel finished before her reaching. She

does not know what did happen. Her cross-examination was declined by

defence counsel on behalf of accused persons.

9. Saijul  Hoque  (p.w.4)  knows  informant  and  accused-persons.  The

incident took place about 2/3 years ago and at about 7/ 7.30 a,m. in the

morning. On that day, it was ‘Idd’ and he was working in his house. At that

time, he heard ‘hulla’ and went to the place of occurrence. He saw many

people  gathered  at  the  spot.  He  heard  that  a  dispute  had taken  place

Aminul in one side and Saidul and Mahendra @ Rejabul Ali on the other

side. He does not know rest of the incident. In his cross-examination, he

stated that he did not see ‘marpit’. He denied that he had not heard about

the incident.    

10. Anowar Hussain, complainant of this case deposing as p.w.5 stated

that Ext.1 is  the ejahar  and Ext.1(1)  is  his signature.  The incident  took

place on 29-07-14 and at about 6.30 a.m. in the morning. On the day of

incident, he sent his younger brother Aminur Islam to bring blade from a

shop situated near Iddgah field. But, on the way accused Saltu Ali @ Saidul

Hoque, Rejabul Hoque and Monsur Ali restrained his brother and started to
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quarrel with his brother. Accused persons assaulted his brother. On getting

information of the incident, he and his younger brother Altaf Hussain went

to the place of occurrence and he saw accused Rejamul Hoque @ Rejabul

gave fist blow on left side of the chest of his brother Aminur Islam. Accused

persons  left  the  place  seeing  them.  Neighbours  gathered  there  and he

asked his brother about the incident. When they are about to return to their

house then accused persons along with Hasen Ali, Kashem Ali, Sakat Ali

and Rafiqul Hoque armed with bamboo stick came to the spot and tried to

assault them. Villagers restrained accused-persons and they left the place.

Accused-persons  threatened them that  they would assault  them if  they

would go to attend prayer at Idgah. He lodged ejahar on the day of incident

itself.

11.   In his cross-examination, p.w.5 stated that accused side also lodged a

case against them with regard to occurrence of the same incident. He and

his  family  members  are  accused-persons  in  that  case.  He  wrote  ejahar

himself. He did not write date below his signature in the ejahar. He denied

that he had himself tempered the date in the ejahar. He denied that he had

lodged ejahar in the police station after many days of the incident. He did

not  witness  what  had  happened  between  Aminur  and  Saltu.  Mominur

informed him about the incident. He denied the other suggestions made by

defence counsel on behalf of accused persons.

12. Aminur  Islam (c.w.1)  knows  informant  and  accused.  The  incident

took place on 29-07-14, at about 6-30 a.m. in the morning and on the day

of incident, his elder brother Anowar Hussain sent him to bring blade from

shop.  It  was  ‘Idd’  on  that  day.  When he  was  going  to  shop then  near

Bisondai Sub-Centre, Rejabul and Saidul abused him in filthy language and

assaulted him. He sustained injury on different parts of his body. When he

raised hue and cry, neighbours came to the place and stopped accused

persons.  Thereafter,  Rejabul  gave  him  fist  blow  on  his  chest.  Accused

persons fled away from there seeing his elder brother coming to the spot.

Accused persons again came to the spot along with their relatives and tried

to  assault  them.  But,  they  could  not  assault  them due  to  presence  of

villagers. Accused-persons threatened them with dire consequences. Later

on, his elder brother lodged the case. 13.    In his cross-examination, c.w.1
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stated  that  his  elder  brother  (informant)  is  present  today in  the  Court.

Accused side also lodged a case against them with regard to occurrence of

the  same  incident  and  in  that  case  he  is  accused.  Police  recorded  his

statement after two days of the incident. Police took his statement at the

place  of  occurrence.  The  distance  of  their  house  from  the  place  of

occurrence is about 100 meters and there are some houses in between

these two places. They had dispute with accused persons since long. He

denied that he does not know anything about the incident and therefore,

police  did  not  make  him  witness  in  this  case.  He  denied  the  other

suggestions made by defence counsel for accused persons.

13.    Thus, in view of the above discussion of evidence of prosecution

witnesses, it is come out that p.w.-1 is ignorant about the incident. P.w.-2

was present near the place of occurrence and he saw Aminur and Saltu

were lying on the ground. P.w.-2 saw Mahendra @ Rejabul giving fist blow

to Aminur Islam. P.w.-3 reached the spot hearing hue and cry but, she did

not witness ‘marpit’. P.w.-4 reached the place of occurrence hearing hue

and  cry  and  saw  many  people  gathered  at  the  spot.  He  heard  about

‘marpit’ took place Aminur one side and accused persons on the other side.

P.w.-5 did not see what had happened between his brother and accused

persons prior to reaching at the spot. On reaching spot, p.w.-5 saw Rejabul

giving fist blow on left side chest of Aminur Islam. So, prosecution case is

based on evidence of p.w.-2, p.w.-5 and c.w.-1. From evidence of p.w.-3 and

p.w.-4, it is cleared that an incident occurred between the parties. Defence

side did not cross-examine p.w.-3 and did not put suggestion to p.w.-4 that

he  was  not  present  at  the  spot.  From  cross-examination  of  p.w.-5  and

c.w.-1,  it  is  cleared  that  a  cross-case  is  pending  against  them  for  the

occurrence of the same incident. Therefore, there is no doubt to the point

that no incident occurred. 

14.      Investigating officer did not make Aminur Islam prosecution witness

of this case and also did not sent his name in the witness list. Therefore,

Aminur  Islam  examine  as  c.w.-1.  Prosecution  side  could  not  examine

medical officer and investigating officer of this case as official witnesses.

The injury report of Aminur Islam available on record shows that Dr. M.K.

Roy examined Aminur Islam at Golakganj PHC on 29/7/2014, at about 8-55
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a.m. according to police requisition vide Golakganj P.S. G.D. entry no. 645,

dated 29/7/2014. HG. Pankaj Ray of Golakganj P.S. escorted Aminur Islam

to the PHC. On examination,  Dr.  M.K. Roy found no injury on person of

Aminur Islam. Now, c.w.-1 corroborated the fact that on the day of incident

his elder brother (p.w.-5) asked him to buy blade and on the way to shop,

accused persons abused him filthily and assaulted him.

15.      C.w.-1 claimed that he had sustained injuries on different parts of

his body. The fact that neighbours stopped their fight finds corroboration

from evidence of p.w.-2. P.w.-2 separated Aminur Islam and Saltu and asked

them to leave the place. In the meantime, Rejabul gave fist blow to Aminur

Islam  finds  corroboration  from  evidence  of  p.w.-2  and  p.w.-5.  During

cross-examination, defence side could not show that p.w.-2 was absent at

the spot  and he had deposed falsely.  Aminur  is  nephew of  p.w.-2.  But,

defence  side  failed  to  show evidence  of  p.w.-2  and p.w.-5  are  doubtful

being interested witnesses of this case. Cross-examination of c.w.-1 reveals

that they had estranged relation prior to the incident with accused persons.

Medical officer did not find injury upon Aminur Islam and same is not proof

of the fact that accused persons did not use criminal force upon Aminur

Islam. Aminur Islam might not have been sustained visible injury on his

person when he was lying on the ground with Saltu and on getting fist blow

on his chest.  However, the evidence of p.w.-2, p.w.-5 and c.w.-1 cleared

that accused persons used force at the time of occurrence of the incident.

Aminur Islam might have get some hurt on his person but it might have not

been detected  at  the  time of  examination  by  medical  officer  for  being

simple hurt. One person may get hurt on getting fist blow on his person.

But, he may not sustain any external injury on his person and it may also

not  visible.  As  such,  p.w.-2  and  p.w.-5  saw  Rejabul  giving  fist  blow  to

Aminur  Islam and therefore,  non-examination  of  medical  officer  will  not

render  prosecution  case  vitiated.  P.w.-2  did  not  ask  Aminur  Islam  and

accused persons about ground of quarrel. But, same cannot be a ground to

disbelief evidence of p.w.-2 as eye witness. P.w.-2 became witness of this

case when had gone to visit his brother’s house Jalil  on the occasion of

‘Idd’. Therefore, there is nothing to disbelieve of the fact that he deposed

falsely. The evidence of c.w.-1 regarding using force by accused persons
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finds corroboration from evidence of p.w.-2 and p.w.-5. Therefore, accused

persons are held guilty for using criminal  force upon Aminur Islam. The

evidence  of  p.w-5  and  c.w.-1  do  not  indicate  that  accused  persons

wrongfully restrained them proceeding in any direction. Pw.-5 and c.w.-1

stated that accused persons threatened them. But, it is not appeared from

evidence of p.w.-5 and c.w.-1 that they actually alarmed due to threatening

of accused persons.

16. In view of the above discussion of evidence on record, I am of the

opinion that prosecution  side  has proved the offence u/s 352 IPC against

accused  persons  beyond  all  reasonable  doubt.  Accused  persons  are

convicted for offence u/s 352/34 IPC. However, prosecution side failed to

prove the offence u/s 341/506 IPC against the accused persons beyond all

reasonable  doubt.  Therefore,  accused-persons  are  acquitted  from  the

offence u/s 341/506 IPC on benefit of doubt. 

17.    Whether the accused persons are entitled to the benefit of provision

of  Probation  of  Offenders  Act.  The  fact  that  accused  Rejabul  again  hit

Aminur  Islam after  stopping  their  fight  by  people  and accused  persons

again came to the place along with some others armed with stick, shows

intention  of  accused  persons  only  to  take  revenge  by  force.  Accused

persona could not attack Aminur Islam and complainant due to presence of

villagers at the spot. So, I found, accused persons are not entitled to the

benefit of provision of Probation of Offenders Act.  Therefore, considering

the fact that the quarrel was in between young men, I sentenced accused

persons to pay fine of Rs. 5,00/- each, in default, simple imprisonment for

10 days each. Fine amount, if realized, be given to Aminur Islam as token

of compensation which will be adequate compensation. Bail bonds stand in

favour of accused persons are extended for another period of six months in

view of section 437A of Cr PC.

18. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 9th day of July, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1 Saha Alom Sk,

    PW- 2 Ayzer Ali,

    PW- 3 Khatozan Bibi,

    PW- 4 Saijul Hoque,

    PW- 5 Anowar Hussain (complainant),

2. COURT WITNESS             :-  C.w.-1 Aminur Islam

    

3. PROSECUTION EXHIBITS:- Ext.-1 ejahar

                                              Ext.-1(1) is signature of p.w.-5 

4. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


